Conference Report on H.R. 2264, Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, 103 Cong. Rec. H 5792, H. Rept. 103-213 (Medicaid provisions) (August 4, 1993)

PART II -- ELIGIBILITY 

Sec.13611.Transfers of assets; treatment of certain trusts. 

Sec.13612.Medicaid estate recoveries. 

PART II -- ELIGIBILITY 


TRANSFERS OF ASSETS; TREATMENT OF CERTAIN TRUSTS (SECTION 13611). Provides for a delay in Medicaid eligibility for institutionalized individuals (or their spouses) who dispose of assets for less than fair market value on or after a specified look-back date (36 months prior to either the date of application for benefits or the date of institutionalization, whichever is later). The number of months of delay in eligibility is equal to the total, cumulative uncompensated value of all assets transferred or after the look-back date, divided by the average monthly cost to a private patient of nursing facilities in the State. The period of delay begins with the first month during which the assets were disposed of. Penalties are not applied to transfers to spouses, transfers to minor or disabled children, or transfers to trusts solely for the benefit of disabled individuals under 65. Effective with respect to assets disposed of on or after enactment. 


Sets forth rules under which funds and other assets of an individual placed in trust by or on behalf of an individual (or the individual's spouse) are treated, for purposes of Medicaid eligibility, as resources available to the individual, and under which payments from the trust are to be considered assets disposed of by the individual. Specifies that, for purposes of applying transfer of assets prohibitions, the look-back period with respect to trusts in 60 months. Provides exceptions for trusts containing the assets of a disabled individual under 65, specified income trusts in certain States, and "pooled" trusts for disabled individuals. Requires States to establish procedures for waiving the application of these rules in cases of undue hardship. Effective with respect to trusts established on or after the date of enactment. 


The Conference agreement does not include section 7422(c) of the Senate amendment relating to financial screening by nursing facilities. The conferees have been informed that a point of order could be raised in the Senate, under the so-called "Byrd rule" (section 313 of the Congressional Budget Act of 1974) to the substance of this provision if included in the conference agreement. In order to avoid such a possible point of order, and because the conferees believe that the provision does nothing more than restate authority the Secretary has under current law, the provision has not been included. This provision would have made explicit a prohibition on discrimination in admission to nursing facilities through the use of financial screening. The conferees believe that the existing provisions of titles XVIII and XIX gives broad authority to the Secretary to implement such a prohibition to the degree necessary to protect applicants' rights to receive freely, or apply for, Medicare and Medicaid benefits. Absent some limit on financial screening, the purpose of the existing statutory protections would be circumvented because nursing home could effectively condition admission on financial information which indicates whether and when individuals are likely to receive or apply for Medicare or Medicaid benefits. Since this practice clearly violates these existing statutory rights, the Secretary may restrict financial screening in order to properly administer the existing statutory provisions assuring those rights. 


MEDICAID ESTATE RECOVERIES (SECTION 13612). -- Requires States to recover the costs of nursing facility and other long-term care services furnished to Medicaid beneficiaries from the estate of such beneficiaries. Further requires States to establish hardship procedures for waiver of recovery in cases where undue hardship procedures for waiver of recovery in cases where undue hardship would result. At the option of the State, the estate against such recovery is sought may include any real or personal property or other assets in which the beneficiary had any legal title or interest at the time of death, including the home. Different estate recovery provisions apply to certain individuals who purchase specified long-term care insurance policies in designated States. Effective October 1, 1993. 

H. Rept. 103-111 on Pub. L. No. 103-66, Omnibus Budget Reconciliation Act of 1993 (Medicaid provisions) (May 25, 1993)

Part 3 Restrictions on divestiture of assets and estate recovery 

Sec. 5111. Transfer of assets 


Under current law, individuals residing in nursing facilities who dispose (or whose spouses dispose) of resources for less than fair market value during the 30-month period prior to application for Medicaid are subject to a delay in eligibility for nursing facility care (and home and community based services). If the individual is eligible for Medicaid at the time of institutionalization, the 30-month "look-back" period runs from the date of institutionalization. The period of ineligibility begins with the month in which the resources are transferred and lasts for the number of months equal to the lesser of (1) 30 or (2) the total uncompensated value of the resources transferred divided by the average cost to a private patient of nursing facility services in the State. This penalty does not apply in certain circumstances, including transfers to or from a spouse, to a disabled child, or to the extent that the State determines that denial of eligibility would work an undue hardship. 


Under the Committee bill, individuals who, during the period 36 months prior to the first day of application for Medicaid benefits as an institutionalized individual, have transferred assets for less than fair market value will be subject to a denial of eligibility for Medicaid coverage for nursing facility (and home and community-based waiver services). The period during which benefits are denied will begin with the date on which the prohibited transfer occurred and will run for the number of months determined by dividing the total uncompensated value of the resources transferred by the average monthly cost, to a private patient, of nursing facility services in the State. The penalties for different transfers occurring within the 36-month "look-back" period will run consecutively, not concurrently. 


The Committee bill requires that individuals will not be ineligible for Medicaid coverage to the extent that the State agency determines, under procedures established by the State (in accordance with standards specified by the Secretary) that the denial of eligibility would work an undue hardship (in accordance with criteria established by the Secretary). Under the current law "undue hardship" provision, there is no Federal guidance on either the procedures a State should follow in making such determinations or the types of circumstances that should be regarded as working a hardship. States are simply required to include a definition of "undue hardship" in their State Medicaid plans. The Committee is concerned that some States may not be extending to all individuals facing hardship the protections of existing law. The Committee bill therefore amends current law to require the Secretary (1) to specify standards that State hardship determination procedures must meet, and (2) to establish criteria States must apply in determining whether a hardship exists. 


The Committee expects the Secretary, in developing standards for the determination process, to address at least the following issues: notice to the institutionalized individuals that a hardship exception exists; adequate representation of the interests of such individuals; the timeliness of the determination process; protections for institutionalized individuals from transfer by a nursing facility while a determination is pending; and the ability to appeal an adverse determination. 


The Committee expects the Secretary, in developing criteria for use by States in determining whether an "undue hardship" exists, will provide for special consideration of at least the following: cases in which the individual has no way to pay for the necessary care; cases in which the transfer was not knowingly authorized by the individual; and cases in which the individual assigns rights of recovery she or he may have in a cause of action against the transferee to the State or where the State has such rights pursuant to State law. In order to ensure that the standards and criteria are based on as much information as possible, the Committee expects the Secretary to develop them through a process that provides for notice and a period for public comment. 


Under the Committee bill, an asset held by an individual in common with another person or persons in a joint tenancy or similar arrangement is considered to be transferred when any action is taken, by the individual or by any other person, that eliminates or reduces the individuals ownership or control of the asset. 


Under the Committee bill, the following rules apply to assets placed in trust, without regard to the purposes of the trust, whether the trustees have (or exercise) any discretion, or any restrictions on distributions from the trust. With respect to revocable trusts, the corpus is considered a resource available to the individual; payments from the trust to or for the benefit of the individual are considered income to the individual; and any other payments from the trust are considered a transfer of assets by the individual. 


With respect to irrevocable trusts which may benefit the grantor, the corpus of the trust is considered a resource available to the individual; payments from the trust to or for the benefit of the individual are considered income to the individual; and any other payments from the trust are considered a transfer of assets by the individual. Any portion of such an irrevocable trust from which no payment can under any circumstances be made to the individual shall be considered a transfer of assets by the individual as of the date of establishment of the trust. 


With respect to irrevocable trusts which cannot benefit the grantor, the corpus shall be considered a transfer of assets by the individual as of the date of the establishment of the trust and payments from the trust after this date shall be disregarded. 


Under the Committee bill, these rules do not apply to the following types of trusts: (1) trusts established for the benefit of a disabled individual by a parent, grandparent, or other representative payee (including a court or administrative body) of the individual; and (2) trusts composed only of pension, Social Security, and other income to the individual (plus accumulated income) under which the State receives any amounts remaining upon the death of the individual and which are established in States that limit nursing home eligibility to individuals with incomes below an amount set by the State no higher than 300 percent of the benefit rate under the Supplemental Security Income (SSI) program. 


The Committee bill requires State Medicaid agencies to establish procedures (in accordance with standards specified by the Secretary) under which the agency waives the application of these rules relating to "Medicaid qualifying trusts" with respect to an individual if the individual establishes (under criteria established by the Secretary) that the application of these rules would work an undue hardship on the individual. 

Sec. 5112. Medicaid estate recoveries 


Under current law, a State has the option of seeking recovery of amounts correctly paid on behalf of an individual under its Medicaid program from the individuals estate if the individual was 65 years or older at the time he or she received Medicaid benefits. The State may not seek recovery from the beneficiarys [sic] estate until the death of the surviving spouse, if any, and only if the individual has no surviving minor or disabled child. 


Under the Committee bill, States are required to establish an estate recovery program that meets certain requirements. The program must identify and track resources (whether or not excluded for eligibility purposes) of individuals who receive nursing facility, home and community-based services, and other specified long-term care services. The program must promptly ascertain when the individual and the surviving spouse, if any, dies, and must provide for the collection of the amounts correctly paid by Medicaid on behalf of the individual for long-term care services from the estate of the individual or the surviving spouse. The term "estate" is defined as all real and personal property of a deceased individual and all other assets in which the individual had any legally cognizable title or interest at the time of his death, including assets conveyed to a survivor, heir, or assign through joint tenancy, survivorship, life estate, living trust, or other arrangement. 


The Committee bill requires the State agency to establish procedures (in accordance with standards specified by the Secretary) under which the agency waives recovery if it would work an undue hardship (in accordance with criteria established by the Secretary). The Committee expects that, in developing standards for State recovery procedures, the Secretary will address adequacy of notice to, and representation of, affected parties; the timeliness of the process; and the availability of appeals and other issues. With respect to the establishment of criteria for use by States in determining whether to waive recovery, the Secretary should provide for special consideration of cases in which the estate subject to recovery is (1) the sole income-producing asset of survivors (where such income is limited), such as a family farm or other family business, or (2) a homestead of modest value or (3) other compelling circumstances. The Committee also expects the Secretary to provide guidance to States on how to address situations where recovery is not waived and beneficiaries of the estate from which recovery is sought wish to satisfy the States recovery claim without selling a non-liquid asset subject to recovery.

Sec. 5113. Closing loophole permitting wealthy individuals to qualify for Medicaid 


Under the Committee bill, Section 1902(r)(2) of the Social Security Act is amended to prohibit State plans from disregarding assets in cases where an individual has received or is eligible to receive payments under a long-term care policy. The provision does not apply to State plan provisions that are approved by the Secretary as of May 14, 1993. This provision prevents States from disregarding assets of individuals seeking Medicaid eligibility on the basis that individuals have purchased long-term care insurance policies. Certain states and the Secretary have interpreted section 1902(r)(2) as permitting such disregards. 
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